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Introduction 
Tactical Security Options Ltd is a responsible employer and we take our obligations to our employees seriously. This is why we have set out this training awareness document based on good practice, to help us ensure the operations and activities of our employees regarding their involvement of a person’s deprivation of liberty, and to ensure we comply with our moral and legal duties in relation to the possible deprivation of a person’s liberty, in the course of our duties. 
Brief & purpose
It is to make our employees aware of the possible impact factors, in relation to the deprivation of liberty of a person. 
This training awareness course covering the Deprivation of Liberty Safeguards. This programme explains what deprivation of liberty means and what you should do if you feel it is in someone’s best interests to restrain, restrict or deprive them of their liberty.

This programme has been designed for healthcare professionals, social workers, emergency services staff and care workers, as well as for voluntary carers, such as family carers – in fact it’s for anyone who looks after or cares for someone living in a care home or hospital who has been assessed as lacking mental capacity.

This training will explain the differences between restraint, restriction and deprivation of liberty and describe what you need to do to make sure you have the proper authorisation to do this.  As part of this we look at the SAFEGUARDS in place to protect a person from being illegally deprived of their freedom.

Deprivation of liberty means taking away someone’s personal freedom, which basically means they are no longer free to leave a place and they are under constant supervision.

This is a major action to take; this is why the Deprivation of Liberty Safeguards were introduced.  They are a set of procedures you need to go through before you can legally deprive someone of their liberty.

They are there to protect a person’s human rights, protect them from harm and make sure that any such action is done in a safe and correct way.  They ensure people are looked after in a way that doesn’t inappropriately restrict their freedom.  

The safeguards can only be used with adults who lack the mental capacity to make their own decisions.  They can’t be used if a person has the mental capacity to make their own decisions.  And they only apply to people being treated or cared for in a hospital or care home where they may be deprived of their liberty, or where there are plans to move a person to a hospital or care home.

For people still living in their own home or in supported living an application to the Court of Protection has to be made instead.

Restrictions or restraint mean limiting a person’s freedom but not depriving them of it altogether.

The Mental Capacity Act allows restrictions and restraint to be used if they’re in the best interests of someone who lacks the mental capacity to make a decision for themselves.  Examples of restrictions and restraint include:
· Using locks or key pads to stop someone going out or into different areas of a building
· The use of medication such as sedatives
· Close supervision in a care home
· Requiring someone to be supervised when out and about
· Restricting contact with family, friends and acquaintances, including if they could cause the person harm
· Physically stopping someone from doing something which could harm them
· Removing something which could cause a person harm
· Holding someone while they’re given care or treatment
· Using bedrails, wheelchair straps or splints and
· The person having to stay somewhere against their wishes or their family’s wishes

You do need to be careful - it’s important you always consider any actions you’re taking, because, if you’re using a number of restrictions and restraints together or for long periods, this could actually add up to depriving a person of their freedom.  If this is the case you need to follow the safeguards procedure.

Sometimes it can be difficult to define whether a particular situation amounts to a deprivation of liberty.  These are examples which DO:
· When restraint is used to admit a person to a hospital or care home against their wishes.  The restraint can be physical, such as strapping someone into a wheelchair when they’re resisting, or involve the use of sedation.
· When staff have complete control over the care and movement of a person over a long period, such as when they can go in or out of their bedroom, go outside and what they do during the day.
· When staff exercise control over assessments, treatment, who the person sees and where the person lives, even when the decision is against the person’s wishes or those of their family or friends.
· When a person isn’t allowed to leave a hospital or care home to be cared for by others without permission, even on a day out.
· When a person loses social contact with their family and friends because of the restrictions placed on them in a hospital or home or because it’s too far away for loved ones to visit; and
· When a person loses their independence and freedom because they’re under constant supervision and control, being regularly monitored and perhaps only allowed out with staff.

You don’t need to be an expert in what is or isn’t deprivation of liberty.  You just need to be aware that this might happen and follow the correct procedures.  The following are warning signs that a person may be being deprived of their liberty:
· The person is challenging the restrictions placed on them either verbally or by their behaviour
· There are significant restrictions on the person's contact with family or friends or the outside world or
· People disagree about the person's placement, or any restrictions or restraint

A deprivation of liberty can be legally authorised under The Mental Capacity Act:
· Through the Court of Protection
· For life-sustaining or emergency treatment, pending a Court decision or
· Using the Deprivation of Liberty Safeguards procedure or “DoLS”

This training focuses on the third of these options – DoLS.

DoLS only apply to people who are in, or about to move to, a care home or hospital.  In this situation, the care home or hospital is the “managing authority”.

Where a managing authority thinks it needs to deprive someone of their liberty, they have to ask for this to be authorised by a “supervisory body”.  The supervisory body is usually the local authority where the person lives.  The care home or hospital is often in the same local authority, unless the person is moving from one council area to another and is funded by a different local authority.

The standard Authorisation Procedure is: 
· The managing authority fills in the Standard Authorisation form to deprive someone of their liberty. If the person is not already in hospital or a care home, they can apply up to 28 days before the planned move. They send this to the supervisory body.  Once the form has been received, the supervisory body appoints assessors to see if the conditions are met which allow the person to be deprived of their liberty under the safeguards.
· They must make this decision within 21 days. If any of the conditions are not met, deprivation of liberty can’t be authorised. If all the conditions are met, the supervisory body must authorise the deprivation of liberty and tell the person and the managing authority in writing.  It can be authorised for up to one year.  However, the person doesn’t have to be deprived of their liberty for the total duration of the authorisation.

In fact, the restrictions should stop as soon as they’re no longer required.

The supervisory body can attach certain conditions to the standard authorisation which must be Followed by the managing authority.

You should always try to care for a person in a way that doesn’t deprive them of their freedom.  But if this isn’t possible, a deprivation of liberty must be authorised by the supervisory body before it can go ahead.  The exception to this is if it’s an emergency.

In a medical or other emergency, the managing authority can issue themselves with an urgent authorisation for up to seven days, provided they also request a standard authorisation at the same time, so the person can be independently assessed.

It’s important to remember that you should only ever use an urgent authorisation if the person appears to meet the required conditions and you have reasonable belief that a standard authorisation will be granted.

There are several steps involved with urgent authorisation which must be followed and there are standard deprivation of liberty forms which should be used.

· STEP 1: First, try to speak to the family, friends, carers and representative of the person and make a record of this.  Their knowledge could mean that deprivation of liberty could be avoided.  If urgent authorisation is still necessary, make sure everyone involved knows what’s going on.  They must be told they have the right to apply to the Court of Protection for the authorisation to be terminated if they wish.
· STEP 2: The managing authority should issue itself with an urgent authorisation by notifying the supervisory body using Form 1.
· STEP 3: The managing authority should simultaneously apply for a standard authorisation using Form 4.
· STEP 4: The supervisory body arranges for assessments to be done within 7 days, rather than 21.
· STEP 5: In exceptional circumstances, an urgent authorisation can be extended for up to 7 days if the supervisory body agrees and it’s essential for the deprivation of liberty to continue.  The managing authority must apply for it using Form 2 and copy to everyone involved.
· STEP 6: The supervisory body notifies if an extension is granted using Form 3.  The managing authority should enter the details of the extension in Part H of the original Form 1 and copy it to everyone involved. And finally...
· STEP 7: On completion of assessments, the supervisory body notifies the managing authority of its decision using Form 12 if the authorisation is granted or Form 13 if not.

Six assessments must be done before a deprivation of liberty can be authorised.  They are done by at least two assessors – a best interests assessor and a mental health assessor.  They must have appropriate training and experience. They are appointed by the supervisory body.

The best interests assessor will be a qualified social worker, nurse, occupational therapist or chartered psychologist but they mustn’t be involved in the person's care or in making any other decisions about it.

The mental health assessor must be a doctor, such as a psychiatrist or geriatrician, who is able to assess whether a person is suffering from a mental disorder.  They’ll also discuss with the best interests assessor how their mental health might be affected if they were deprived of their freedom.

There are four initial assessments which must be done to assess the main conditions which need to be met. These are:-
· The first assessment checks their age - Age assessment – The person must be 18 years of age or older.  There’s a separate process to safeguard people under the age of 18.
· The second assessment is a Mental health assessment - This establishes whether the person has any mental disorder or disability.  This includes any learning disabilities or mental health disease including dementia.
· The third assessment is called a ‘No refusals’ assessment - This makes sure that any authorisation wouldn’t conflict with any other authority under the Mental Capacity Act.  For example, where a person has made a lasting power of attorney for health and welfare and their attorney may disagree with what’s being proposed.
· And the fourth assessment is a Mental capacity assessment - This establishes that the person lacks the mental capacity to decide for themselves whether they should be moved to a particular care home or hospital.

This assessment is in two stages which require you to answer a number of key questions:-
· Stage 1: Does the person have an impairment or disturbance in the functioning of their mind or brain?  If the answer is "no" then the person does not lack capacity and you may not proceed. If the answer is "yes" …
· Stage 2: Does the impairment or disturbance mean that the person is unable to make a specific decision when they need to?

If the answer is yes, you then need to ask the following key questions:-
· Do they understand the information relevant to the decision?
· Can they retain the information long enough to make the decision?
· Are they able to use or weigh up the information to make the decision? And
· Can they communicate their decision either verbally or by another means?

The Mental Capacity Act says that if you answer no to any of these four questions, then you’ll have reason to believe that the person lacks capacity to make the decision and can proceed to the final 2 assessments.

If the initial 4 assessments mean that the criteria are being met then you can continue onto the 2 final assessments:
· The fifth assessment is the Eligibility assessment - If the authorisation is for treatment in hospital, this checks to see whether the person should be detained under the Mental Health Act instead.  For those not living in hospital who are under an existing power of the Mental Health Act, such as a guardianship, it also checks that the standard authorisation won’t conflict with this.
· And finally, the sixth assessment is the Best interests assessment – This is in two parts.
· The first part asks if the restrictions would deprive the person of their liberty.
· The second part asks if this would be in the person’s best interests.
If the answer to both questions is yes, the assessor will then need to think about how long the authorisation should last, any conditions that should be set and who will act as the person’s representative.

As part of the best interests assessment, the assessor must consult with the person involved, their family and friends and any paid carers and professionals.  If there are no family and friends, then an Independent Mental Capacity Advocate or IMCA must be appointed to support and represent the person during the assessment process.

Assessors must take into account any representations they make.  The assessors report back to the supervisory body.  If all the conditions are met and it’s decided that a deprivation of liberty would be in the person's best interests, the supervisory body then grants a standard authorisation using Form 12.  As part of this they can ask the managing authority to make some changes so that the person's care is less restrictive.  The authorisation includes:
· How long the authorisation will last, up to a maximum of one year, and
· Any conditions that the managing authority must follow

If any of the requirements are not met then the standard authorisation can’t be granted.  Another way to support the person has to be found which will mean changing the person’s care plan.

An authorisation should last for the shortest possible time necessary, up to a maximum of 12 months.  The assessment can remain valid for 12 months.  During this time, the managing authority and the supervisory body must:
· Make regular checks to see if the authorisation is still needed and remove the authorisation when it’s no longer necessary and
· Provide the person's representative with information about their care and treatment

A review of a deprivation of liberty authorisation is a formal process which looks at whether the authorisation is still needed.  It can be requested under Part 8 of Schedule A1 to the Mental Capacity Act, which is often called a “Part 8 Review”.  It can take place at any time after the authorisation has been granted.

It’s up to the care home or hospital to make regular checks to see if the authorisation is still needed and they must tell the supervisory body if circumstances change.  This means that a review should take place if: 
· There’s any change in circumstances
· The qualifying requirements are no longer met or any conditions attached need to be varied
· Also, if the deprivation may no longer be in the person’s best interests, or if it’s not being managed in the least restrictive way, then this should be looked at again.

The supervisory body must carry out a Part 8 review if the person being deprived of their liberty or their representative requests one or it’s requested by the hospital or care home.

The supervisory body is responsible for carrying out the review and for keeping everyone informed of any changes.

The standard authorisation can be reviewed on any of the six grounds used for the original assessments which are:-
Age, Mental health, No refusals – that is, conflict with another authority, Mental capacity,
Eligibility and Best interests

It’s up to the managing authority to decide if there are suitable grounds for a review.  If so, they must request a Part 8 review using Form 19.  The supervisory body will then send them Form 20 notifying them that a review is being carried out and Form 22 notifying them of their decision.

Where a person is subject to two competing detaining orders, one under the Mental Capacity Act and the other under the Mental Health Act, the law says that powers under the Mental Health Act should take priority.  So, if a person with a standard authorisation is then detained under the Mental Health Act, the law says that the standard authorisation should be suspended.

In the same way, a standard authorisation should be suspended if the person is likely to be detained under the Mental Health Act or is on a community treatment order or subject to a guardianship which is in conflict with the standard authorisation.

The managing authority should use Form 14 to suspend an authorisation.

This form has a full list of the circumstances when a standard authorisation should be suspended because it is in conflict with a Mental Health Act regime. The suspension lasts for 28 days.

If circumstances change during this period and the person becomes eligible to be detained under the Mental Capacity Act again, Form 15 should be used to lift the suspension. 

If the suspension isn’t lifted during this period, the standard authorisation ceases to have effect at the end of 28 days.
 
The Deprivation of Liberty Safeguards exist to protect a person’s human right to be free.

The DoLS assessment process for a standard authorisation is itself a safeguard because it makes sure that people aren’t deprived of their freedom unless it’s absolutely necessary.  However, anyone who’s deprived of their liberty also has access to the following safeguards:-
· A Relevant Person’s Representative or “RPR”
· The support of an Independent Mental Capacity Advocate or “IMCA” if their RPR is unpaid
· The right to insist on a review of the standard authorisation by the supervisory body and
· The right of appeal to the Court of Protection

In this section we look at these safeguards.

It’s part of the best interests assessor’s job to see who’s able and willing to perform the important role of relevant person’s representative.

They should do this as soon as possible. The RPR is then appointed by the supervisory body.  Usually, the RPR is a family member, but when there isn’t anybody willing and able, the supervisory body has to appoint someone who could be paid to undertake the role.  The role of the RPR is to: 
· Keep in contact with the person who’s being deprived of their liberty; and
· Represent and support them in all matters relating to their deprivation of liberty
They have two important powers: 
· They can insist on having the standard authorisation reviewed; and
· They can challenge the deprivation of liberty in the Court of Protection.
Both the person and their RPR has the right to appeal to the Court of Protection to review or challenge whether the deprivation of liberty is legal. Neither the person nor their RPR has to pay anything to do this.

If the person’s RPR is unpaid, both the person AND the RPR are entitled to the support of an Independent Mental Capacity Advocate or IMCA.  They can request this; or sometimes the supervisory body will instruct an IMCA if they think it will help.  The IMCA can:-
· Help the person and their RPR understand the authorisation and their rights; and
· Support them to exercise their right to review and to access the Court of Protection

The DoLS can’t be used if a person isn’t living in a care home or hospital.  If a person is living in their own home or in supported living, it may still be possible to deprive the person of their liberty if it’s in their best interests but to do so you’d have to apply to the Court of Protection instead.

If a person is in hospital, DoLS should only be used if they’re not eligible to be detained under the Mental Health Act because this takes priority in the eyes of the law.
  
If the main reason for detaining someone is to protect them from people who may cause them harm, then an application should be made to the Court of Protection instead, provided it’s believed to be in the person’s best interests.

It is worth remembering that if there’s a dispute about where a person should stay, a standard authorisation won’t resolve things.  Unresolved disputes about where a person should stay, including the person themselves disagreeing, have to be referred to the Court of Protection.

Sometimes concerns are raised that a person’s being deprived of their liberty without authorisation.  These can be raised by relatives, friends, care home or hospital staff or by an advocate.  The Mental Capacity Act says that deprivation of liberty isn’t authorised if:-
· a person is being kept in a hospital or care home in circumstances that amount to depriving them of their liberty and 
· (b) their deprivation of liberty has not been authorised by an urgent or standard authorisation
· or by the Court of Protection, and nor is an authorisation being sought from that court.

If you’re working in a care home or hospital where you think a person is being deprived of their liberty, you should see if care could be provided in a less restrictive way.  If depriving the person of their liberty seems unavoidable, you should apply for a standard authorisation at the same time as an urgent authorisation is given.

If you think someone is being deprived of their liberty without an authorisation, speak to the person in charge.  In a hospital this may be a doctor, nurse or administrator. In residential care it’ll be the care home manager.  For supported living this could be the social worker.

Try to agree on changes that mean the person's freedom is less restricted.

If the person in charge still believes that what they’re doing is necessary to keep the person safe, they must apply for a deprivation of liberty authorisation.

Of course, you may be in a situation where there’s no authorisation in place and the manager doesn’t think it’s necessary.  In this case, you can approach the supervisory body or make a safeguarding alert to the local authority yourself directly and ask them to investigate whether an unlawful deprivation of liberty has occurred.

Or you can challenge the deprivation of liberty in the Court of Protection.
 
The Mental Capacity Act has procedures for authorising the deprivation of liberty in hospitals and care homes and there are a number of forms that can help make sure correct procedures are followed.  You don’t have to use these standard forms but the Department of Health recommends that you do because they cover the record-keeping that’s required by law.  They also help to make sure you comply with the safeguards and use a consistent approach to record-keeping.

In this section we look at record keeping and the forms which are available to you.

The Department of Health tries to keep the number of forms and records that need to be completed to a minimum.  But the Mental Capacity Act and its Code of Practice do require certain written records to be made and kept.

Depriving someone of their liberty is a serious, life-changing matter.  It’s really important as a safeguard that there’s careful and systematic recording of how this was done.  It shows good practice and concern for the welfare of others.  If your actions are ever challenged, perhaps even in court, if you’ve completed the forms and records, you’ll have evidence that correct procedures were followed and you can show you acted lawfully.  

Completing them should be seen as a way of helping you to practice safely within the law, so you can give the care or treatment that’s needed without fear of the legal consequences.

The forms for managing authorities to use are coloured blue.
The forms for supervisory bodies to use are coloured green.  Using the forms helps:
· Make sure the correct procedures are followed when decisions are made about whether to deprive a person of their liberty or not
· Make practice consistent across the country
· Make reviewing, auditing, inspecting and collecting statistics much easier and
· Make sure you comply with the record-keeping required by law


Managing authorities will need to set up a separate record for each person whenever an urgent authorisation is given or a standard authorisation is requested.

This record should stay open until the person is no longer deprived of their liberty under the Mental Capacity Act.  It should contain all of the completed forms, notices, requests and other documents concerning the person and their deprivation of liberty.  Any decisions should be taken and reviewed in a structured way.  To reduce the risk of mistakes, someone within the organisation should be appointed to check all deprivation of liberty documents.

It’s really important that managing authorities develop simple and effective policies, procedures and protocols to reduce the risk of human error, put right any mistakes before they have adverse consequences and to make sure you stay within the law.  For example, you should have:
· Protocols for decision-making that include considering which people are at risk of being deprived of their liberty and how this could be avoided
· A procedure for processing urgent authorisations including who’s responsible for doing them and within what time period; and
· A procedure for applying for a standard authorisation including who’s responsible for doing them and how such matters should be processed and kept under review Supervisory bodies should also provide their local managing authorities with information about their procedures, including who to send requests and forms to and their contact details.

The Care Quality Commissionor CQC is the independent regulator of health and social care in England.  It has a duty to monitor the use of the DoLS safeguards in all care homes and hospitals in England.  It also provides advice and information on using them and checks up on their use by making visits to hospitals and care homes.

Managing authorities must notify the CQC of the outcome of their deprivation of liberty applications to supervisory bodies.

In Scotland this function is provided by the Care Inspectorate, in Wales by The Care Inspectorate Wales, and in Northern Ireland by The Regulation and Quality Improvement Authority.
 
Many thanks for taking part in this training.  You’ll now have a clearer understanding of what Deprivation of Liberty Safeguards involve and who can be affected.

You should now know the safeguards and procedures involved in both applying for and authorising a deprivation of liberty.

You should now appreciate the legal rights of the person and know what to do if you think someone is being deprived of their liberty unlawfully.  And you should understand the importance of keeping clear records of what’s happened and why.  You should also be aware of the warning signs that unauthorized deprivation of liberty may be happening.  

It is important to remember that depriving a person of their liberty is a life-changing decision with very serious consequences for the person involved and their loved ones.  You should make every attempt to care for someone without depriving them of their freedom whenever possible.  

The safeguards should only ever be brought into play when family, friends and other representatives have been fully consulted and all other options have been exhausted.

It’s a process of last resort.
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